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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 745-59 
Grorce T. Wane, 641 49th Street, N. E., Washington, D. C. 
and 


Marcvuerire EB. Wane, 641 49th Street, N. E., 
Washington, D. C., Plaintiffs 


vs. 


Oscar J. Lane, 3914 4th Street, N. W., Washington, D. C., 
Defendant 


Complaint for Persozal Injuries—Negligence 


1. Jurisdiction is vested in this Court under the pro- 
visions of Title 11, Section 306, of the District of Columbia 
Code, and the amount in controversy exceeds $3,000.00, 
exclusive of interest and costs. 


2. On or about February 11, 1958, at or near the inter- 
section of Barry Place and Georgia Avenue, Northwest, 
Washington, D. C., the plaintiff was a passenger in an 
ambulance driven by Alphonso M. Outerbridge, which was 
properly stopped at said intersection and the defendant 
did negligently and in violation of the applicable traffic 
reeulations then in force in the District of Columbia, cause 
his vehicle to be driven into the rear of the stopped 
ambulance. 


3. As a result of the aforesaid negligence, the plaintiff 
sustained severe and permanent injuries to his back, neck, 
and other portions of his body and has been caused to 
suffer great physical pain and mental anguish and as a 
result of said injuries the plaintiff has been incapacitated 
from engaging in his usual occupation and has been caused 
to undergo medical care and treatment and will in the 
future be caused to undergo medical care and treatment, 
all to his damage. 
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4. The plaintiff, Marguerite E. Wade, as a result of the 
aforesaid negligence and the injuries sustained by her 
husband suffered the loss of services, love, affection, and 
consortium of her husband, all to her damage. 


Wuererore, the plaintiff, George T. Wade, demands 
judgment of and from the defendant in the amount of 
$25,000.00 and the plaintiff, Marguerite E. Wade, demands 
judgment of and from the defendant in the sum of 
$5,000.00. 


Bravutt anp GRAHAM 


By 
Laurence T. Scott 
Attorneys for Plaintiffs 
516 Transportation 
Building 
Washington, D. C. 
ST 3-4900 


Answer to Complaint 
First DEFENSE 


The complaint fails to state a claim upon which relief 
can be granted. 


Srconp Drrense 


The defendant denies the allegations contained in para- 
graph 1 of the complaint; admits that on February 11, 
1958, the male plaintiff was a passenger in an ambulance 
driven by Alfonso M. Outerbridge on Barry Place, N. W., 
in the block prior to the intersection of Georgia Avenue, 
N. W., Washington, D. C., and that in the said block the 
automobile of this defendant touched the rear of the said 
ambulance and this defendant denies all other allegations 
contained in paragraph 2 of the complaint; this defendant 
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denies all allegations contained in paragraph 3 and para- 
graph 4 of the complaint; this defendant denies all allega- 
tions contained in the complaint not specifically admitted 
herein. 


H. G. Warsurton & Howarp J. McGrarn 


By /s/ Howarp J. McGratu 
Howard J. McGrath 
Attorneys for Defendant 
210 Shoreham Building 
Washington, D. C. 
National 8-2166 


Jury DEMAND 
The defendant demands trial by jury in the above cause. 


/s/ Howarp J. McGratu 
Howard J. McGrath 


Jacket and Docket Entries of Trial Court 


Sept. 26, 1960 Jurors sworn on voir dire; the two alter- 
nate jurors sworn; respited until 10:00 a.m. Sept. 27, 
1960; reported by R. Henderson. 

Youngdahl, J. 


Sept. 27, 1960 Trial resumed; same jury and alternate 
jurors; respited until 10:00 a.m. Sept. 28, 1960; 
Henderson. 

Youngdahl, J. 


Sept. 28, 1960 Trial resumed; same jury and alternate 
jurors; respited until 10:00 a.m. Sept. 29, 1960; 
Henderson. 

Youngdahl, J. 


Sept. 29, 1960 Trial resumed; same jury and alternate 
jurors; respited until 10:00 am. Sept. 30, 1960; 
Henderson. 


Youngdahl, J. 
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Sept. 30, 1960 Trial resumed; same jury and alternate 
jurors; respited until Oct. 3, 1960; Henderson. 


Youngdahl, J. 


Oct. 3, 1960 Trial resumed; same jury and alternate 
jurors; jury charged, alternate jurors discharged; 
excused at 5:00 p.m. to return into Court at 10:00 
a.m. to retire and resume their deliberations; Re- 


ported by Henderson. 
Youngdahl, J. 


Oct. 4, 1960 Jury resumed deliberations; verdict for the 
defendant vs. plaintiffs by majority. Reported by 
Wm. O. Fuller. 

Youngdahl, J. 

Nov. 3, 1960 Motion of plaintiff for New Trial argued 
and taken under advisement Reported by H. Kaitz. 


Youngdahl, J. 


Nov. 28, 1960 Memorandum opinion denying plaintiffs’ 
Motion for New Trial. 


Youngdahl, J. 


Nov. 28, 1960 Order denying plaintiff’s Motion for New 
Trial (N) 
Youngdahl, J. 
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Verdict and Judgment 


This cause having come on for hearing on the 26th day 
of September 1960 before the Court and a jury of good 
and lawful persons of this District to wit: 


Garry D. Donnelson 
Helen F. Giangiulio 
Esther A. Burton 
Marian F. Naiman 
Hilde Deinzer 
Angelo M. Stanisci 


Bernice A. Kidd 
Barbara J. Deneen 
Marv B. Barry 
Laura F. Curd 
James A. Durant 
Edward A. Gray 


who after having been duly sworn to well and truly try 
the issues between George T. Wade and Marguerite E. 
Wade, plaintiffs, and Ocar J. Lane, defendant, and after 
this cause is heard and given to the jury in charge, Jurors 
Nos. 1, 3, 4, 5, 6, 7, 8, 10, 11 and 12, upon their oath, say 
this 4th day of October, 1960, that they find for the defend- 
ant against said plaintiffs. 


Wnhrererore, it is adjudged that the said plaintiffs take 
nothing by this action, that said defendant go hence with- 
out delay, be for nothing held and recover of plaintiffs his 
eosts of defense. 


Harry M. Hutt, Clerk 
By: Dean F. Mrtter, Deputy Clerk 


By direction of 
Judge Lutuer W, YouncpaHL 
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Defendant's Exhibit No. 1 


- 
A fT af 
Ht DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT: MAY 12 iee5 
APPLICATION FOR PUBLIC VEHICLE OPERATOR'S; LICENSE 


‘The making of any FALSE statement in this APPLICATION may subject the offender to the penalty prescribed by law. 
Detection of such false statement may result in the refusal of license, or, if granted. in revocation of said license. 
The following must be filled gut in INK in the applicant's own handwriting, and all questions answered. 


AN ec. 
LINES 1 THRU 5 MUST BE PRINTED wiht 3119 Mi nacenecane 
LIT, y H RAY —- 
em DOIce (JETS. DATE -... MAY-G~-1958~ 


way -- do hereby make application for a Public 
Signature Late — 


1. NAME ... JWta/e- Gaenys. 
2, HOME oro OL 
ADDRESS ...6 4 EG ON pee 
SOCIAL SECURITY NO. 2G 24-501F_. MARITAL STATUS -22---LYAALLE A oanannn 
‘* OPERATOR'S PERMIT no. -6.VAG3S..Ac_BATE pega. . SEX. Sf mae 
a neiour 42.27 werent 2.227. HAIR... Ale 0. EES LEA o 4 ach 
“5 5, CAB COMPANY 4 EXPIRATIO! g 
“") AND NUMBER .</ Gs LD. LIC, NO. SDATE -- ee 
= ANSWER QUESTIONS 6 THRU 15 YES OR NO . 
- (If answered Yes, explain on separate sheet of paper if necessary) 


‘6. Has any license issued to you in the District of Columbia or ELSEWHERE been suspended or re= 
. , voked within the past FIVE years? __.-... ALE rn ren a eres 
7, Have you received notice of a pending Suspension or Revocation of your driving privilege, or 
. any license, in the District of Columbia or elsewhere, since applying for your last Public Vehicle 
_. _.* Operator's License? . 
2: “8. Have you been arrested OR charged with any TRAFFIC violation, OR received any TRAFFIC: 
violation notice in the District of Columbia or ELSEWHERE, since applying for your last 
license? .. 
.” 9. Have you been arrested or charged with ANY OFFENSE, other than traffic, in the District of 
* “Columbia or ELSEWHERE, since applying for your last license? 
- 10, Do you now use, or have you ever used any habit formjng Drugs of Narcotics? .. 
11, Do you drink Alcoholic Beverages? -......--- brds APE 
12, Have you ever been a patient in a mental hospital or a psycho; 
13, Have you ever had fits, convulsions, fainting spells, or blackouts: .....--- 
14, Do you claim Diplomatic immunity or are you registered as a person entitled to diplomatic - 
immunity: ...------- wecacannnannncncncncsen: we erwnnnrancnnnn-seeneneces ———— ee 
15. Are you a citizen of the U.S. . SS. - I€ Not, have you been admitted for permanent residence? 
16. Are you a FULL or PART timé public vehicle operator? id SAG. It otherwise employed during the ___. 


Ym 


past year, state name and address of employer fl (ah Leh. Martthe. BOLE sivswevovovnveveovonmne 


; NOTICE TO APPLICANT . 


. In consideration of the granting of the license hereby applied for, the applicant agrecs that service of any * 
_ paper, notice, letter, summons, complaint, or legal process of any kind or nature may be made by the District of -- 

r: ei lumbia, or any department thereof, upon the person to whom the license 15 issued by leaving @ copy of any 

such paper, notice, letter, summons, complaint, or legal process with any member of his or her family or other’ 

Rerzon with whom he may reside at the address given herein or which may be filed from time to time with the 
‘raftic Division of the Metropolitan Police Department. — 
‘Your license must be claimed within 60 days from date of approval or it will be CANCELLED, THREE NEW | _ 

photographs ‘without headdress must be submitted with this application, TWO (2) full face and ONE (1) proiile, 

size 1% x 1%. Co 


Give the, name and address of person M4 be notifigd in case of emergency : 
Mehl, fo ord A Wide... KZ 


AA Fa LZ Signature, 

&. (uct hare. & ee -usaeees eareeny DEINE duly sworn, deposes and says that ..... ae 

the ind, ual mi the foregoing application for a character license to operate -puplic vehicle for (ed Fs 9 
the anSwers to the Ercguing ‘Questions and other statement contained in this applicasion are true Of .....--f- 
own knowledge and belief. AE 


Sworn to before me thi: day of - CO) aw 


SEAL SE y, heel lige pitt. 
MAY 6- 1958/4 Act 


Application checked by ------Cer--haannn- DAte nonnneee= 


Lonwanananeny 19-5) 


Information for the medical examiner: The purpose pplicant to meet the pro- 
the applicant must not 


visions of the District of Columbia Commissioners, Order 
have any disease or combination of diseases, or disability to him or her unsafe or un- 
tuited as a driver of a public vehicle, In addition, but not limi tagious disease, cpi- 
lepsy. vertigo, fainting spells or blackouts from any cause, must or be an habitual 
drunkard. HEARING shall not be } 20 in better ear.” 
eye, cither unassisted or assisted by a 
ever central visual acuity of at least 20/40 is obtai: 
ator’s permit should be restricted to operation only w! 
red, amber and green used in traffic signals, not necessarily by color, 
i TO BE FILLED IN BY EXAMINING PHYSICIAN 
ins TORY:—Anewor "Yes" or “No”. If answer ia "Yee" give pertinent information under “Comments” below: 
IS THERE ANY HISTORY OF: 

1. Abnormal use of drugs or narcotics? 

2. Intoxication from alcoholic beverages? 

3. Nervous breakdown or has applicant ever been under psychiatric observation or treatment, or bee! 
a patient in a mental hospital or psychopathic ward? .... 

4. Fits, convulsions, fainting speels, or blackouts?, 

5. Severe head injury (fractured skull, etc.)? -.. 

6, Diabetes? .... ae Does the applicant use insulin? 

%. “Heart attack”, angina, or coronary occlusion?. 

8 Syphilis or Gonorrhea? Mr... If yes, is his present state of health affected? ....--. 
PHYSICAL—Answer “Yes” or “No” when applicable. “If “Yes,” give pertinent informati 
“comments” below: ‘ 

9, Hearing (must be 10/20 in better ear) -..-----------= geenseseeens= 

10, Is there any evidence of cardiac decomposition, arrythmia, engina, 
mal pulse? --------------0.----0= 

11, Give blood pressure 

12, Is there any evidence of chronic pulmonary disease? 


14, Are there any needle marks of scors? a oe LS 
15. Is there any evidence of psychosis, nervous instability, or nervous disorder of any kind (check men- TAN 
‘tal attitude gait, and coordination)? ----..-.--- —Ad 
16, Is there any orthopedic abnormality (check muscle tone and range of movement)? .. SEEN 
17. Has applicant any contagious or infectious disease? - 2) 
18. Give report on urine: 8.6... oO%XO- 

EXAMINING PHYSICIAN—Sce EYE requirements above. 
19, Eyes (Cataracts or other abnormalities) 

(ids, does not) have to wear suitable eye ¢! 

required to have a more complete eye examination by an opthomologist, optometrist, or oculist. 
20. Bo you recommend any special examinations or consultations? ~ 


the applicant named herein, and, find 
NOT PHYSICALLY QUALIFIED, 


This is to certify that I have examined 
that Jxtre he) (ig deter) physically fit to operate (and drive) @ public vehicle, IF 


\ ve in the District § Columbia ar its metropolitan area... 
=) REBricense No. SOS. MD. Date.cd ASE 


__.... THADDEUS. G. FIBICH, MD. 
Physician's address 

‘This ia to eertity. that T Dave exsealned. -----"-=-- 
{does, does not) have to wear suitable glasses while operating a motor vehicle, 


eecemeewe en nnn wenn conn enennn ence nnneresnnnn — ee 


Second endorsement -o--.(-ca-ne--- Approval agin, SZ: 
fas 
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Defendant's Exhibit No. 2 


DISTRICT OF COLUMBIA 
METROPOLITAN POLICE DEPARTMENT i : 
APPLICATION FOR PUBLIC VEHICLE OPERATOR'S LICENSE’ Te 


The making of any FALSE statement in this APPLICATION may subject the offender to the penalty pre! 
Detection of such f. tatemeg?t may result in the refusal of licet or, if granted. in revocation of said licon: 
The following must be {iljéd out in INK in the applicant's own handwriting, and al) questions answered, 


MAY 31.1 


do hereby make appli 


iG? Vehicle Operatd?’s lice A Datc of Birth Z. LL, 
a wame UA ee z Yet. S,. os 


~ "2, HOME 
ADDRESS .... LL. 
SOCIAL SECURITY NO,, 


3. MOTOR VEHICLE ) l / EXPIRATION 
OPERATOR'S PERMIT NO. -DATE: i —o f 


FAIR AL Fe. 


were SAB COME ANY F.1D, LIC, NO. 277, 7 EEEATON 911059 


ANSWER QUESTIONS 6 THRU 15 YES OR NO 
(If answered Yes, explain on separate sheet of paper if necessary) 


*.6.'Has any license issued to you in the District of Columbia or ELSEWHERE been suspended or re- 
ye’ voked within the past FIVE years? ...... Min... a Z 
yr 7 Have you received notice of a pending Suspension or Revocation of your driving privilege, or 
any license, in the District of Columbia or elsewhere, since applying for your last Public Vehicle 
Operator's License? 2. ~ 
. Have you been arrested OR charged with any TRAFFIC violation, OR received any TRAFFIC 
’ violation notice in the District of Columbia or ELSEWHERE, since applying for your last 
license? He 
*" 9, Have you been arrested or charged with ANY OFFENSE, other than traffic, in the District of 
on Columbia or ELSEWHERE, since applying for your last license? wan MO. - < » 
. | 10. Do you now use, or have you ever used any habit forming Drugs or Narcotics? .. 2 
/11, Do you drink Alcoholic Beverages? says < Se : 
22 Have you ever been a patient in a mentdl hospital or a psychopathic ward? - —“e 
“13, Have you ever had fits, convulsions, fainting spells, or blackouts: .......... ee 
Es , 14. Do you claim Diplomatic immunity or are you registered as & person entitled to diplomatic 
“immunity: -----------. _ —e__. 
“15. Are you a citizen of the U.S. ....C).... If Not, have you been admitted for permanent residence? .......-. 
"16. Are you a FULL or PART time public vehicle operator? fark... MX otherwise employed during the 
* past year, state name and address of employer wir) Leb. Ht eAalth.... ANB Serv? 


NOTICE TO APPLICANT 


In consideration of the granting of the license hereby applied for, the applicant agrees that service of. any 
. paper, notice, letter, summons, complaint, or legal process of any kind or nature may be made by the District of | 
“Columbia, or any department thereof, upon the person to whom the license 1s issucd by leaving @ copy of any 
such paper, notice, letter, summons, complaint, or legal process with any member of his or her family or other 
rson with whom he may reside at the address given herein or which may be filed from time to time with the 
affic Division of the Metropolitan. Police Department. 
Your license must be claimed within 60 days from date of approval or It will be CANCELLED. THREE NEW 
“photographs ‘without headdress must be submitted with this epplication, TWO (2) full face and ONE (1) proiile. 
size 1% x 1%. 
Give the name and 3d of person to be notified in case nay rica 


1g 


” 


individ ing the foregéing application for # character license to_ope' 
+ the answers (0 the foregoing questions and other vate! J 
* own knowledge and belief. ~ = 

Sworn to before me this ..... 


= Date anane, 
OE We evebh eel f 


! MEDICAL EXAMINATION OF APPLICANT FOR PUBLIC VEHICLE OPERATOR'S LICENSE 


__ Information for the medical examiner: The purpose of this examination is to require the applicant to mect the pro- 
visions of the District of Columbia Commissioners Order No. 55-2020, which states in part: the applicant must not 
have any disease or combination of discascs, or disability to the extent that it would render him or her unsafe or une 
suited as adriver of a public vehicle. In addition, but not limited to, applicant must be free of contagious discase, cpi- 
lepsy, vertigo, fainting spells or blackouts from any cause, must not be addicted to the use of drugs or be an habitual 
drunkard. HEARING shall not be less than 10/20 in better ear.” EYES: Central visual acuity of at least 20/40 in one 
eye, either unassisted or assisted by a Iens, which may not be a contact corrective lens or a telescopic spectacic Jens. where 
ever central visual acuity of at least 20/40 is obtained only by the use of proper glasscs, the applicant's motor vehicle oper= 
ator’s permit should be restricted to operation only while wearing proper glasses. Applicant should be able to identify 
red, amber and green used in traffic signals, not necessarily by color, but at least by location of the signal heads.” 


i TO BE FILLED IN BY EXAMINING PHYSICIAN 
HISTORY:—Anewer “Yea" or “No” If anawer is “Yos" give pertinent information under “Comments” below: 
1S THERE ANY HISTORY OF: 

1. Abnormal use of drugs or narcotics? ..... 

2. Intoxication from alcoholic beverages? .-_-.. 

3. Nervous: breakdown or has applicant ever been under psychiatric observation or treatment, or been 

a patient in a mental hospital or psychopathic ward? ~-----. 
4. Fits, convulsions, fainting speels, or blackouts?... 
5. Severe head injury (fractured skull, ete.)? -.---. 


&. Syphilis or Gonorrhea? ---If yes, is his present state of health affected? 
PHYSICAL—Answer “Yes” or “No” when applicable, “If “Yes,” give pertinent information under 
“comments” below: 2 bores 
9. Hearing (must be 10/20 in better ear) -..-..-.....--... eenemeeeere wenn (RN) hizo) SO 


mal pulse? ... 
11. Give blood pressure ...... 
12. Is there any evidence of chronic pulmonary disease? 
23. Is there evidence of abnormal use of alcohdl) drugs or narcotics? -. 
14. Are there any needle marks or scars? ion os From use of narcotic 
15. Is there any evidence of psychosis, nervous instability, or nervous disorder of any kind (check men- 
tal attitude gait, and coordination)? -.. 
18. Is there any orthopedic abnormality (check muscle tone and range of movement)’ 
27. Has applicant any contagious infectious disease? ~_--................ 
18. Give report on urine: S.G.-/.3{. 71, Ib... 
EXAMINING PHYSI EYE requirements above. © 


19: Eyes (Ca or other abnormalities) = 
¢ (ie tad Sir have to wear suitable eye glasses while operating motor vehicle; and KX Is not) 
| required to have a more complete eye examination by an opthomologist, optometrist, or oculist. 

29. Do you recommend any special examinations or consultations? .......... 
Comments’ .. —_ — = 
This is to certify that I have examined -( ee ——— the applicant named herein, and, find 
that (42 he) (is, R55 physically At (and drive) a public vehicle. IF NOT PHYSICALLY QUALIFIED, 

STATE REASON. -: 


wowreerenenewnncpeenes. 


ee 
be Ii in the-Distriet of 


‘This is to certify that I have examined -.._-----------—. Seas acececseeeceey and find that (he, she) 
(does, dows not) have to!wear suitable glasses while operating a motor vehicle. 
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Defendant's Exhibit No. 3 


4, 
& Bp 
pon IEF j DISTRICT OF COLUMBIA 


Rev. 


2138 


METROPOLITAN POLICE DEPARTMENT ¥ — 
APPLICATION FOR PUBLIC VEHICLE OPERATOR'S LICENSE ‘ 


Detection of such false atateshent may result in the refusal of license, or. if granted. in revocation of iconse. 


ed out in INK in the applicant’s own handwriting, and all questions answered. 


Tho making of any FALSE statement in this APPLICATION may subject tho offender to the penalty prescribed by Jew. 
The following must 


— LINES 1 THRU $ MUST BE PRINTED —— 


Hic re Date of Birth clu. 


THE Srey es POLICE DEPARTMENT: DATE . 
x Vr TL Vm Be. do hereby make application for a Public 
Vehicle Operator's license: 7) “ 
& 


‘Leet = 
2. HOME HOME 
ADDRESS ......6:44.. ttl & 


SOCIAL SECURITY NO. nf S27. MARITAL STATUS, 


2 BTR US Pehaarr No, LLL LLL LA: BRENDON coe MY ance. 


COLOR COLOR 
4. HEIGHT ¢ 4424.24 WEIGHT Hf MAIR. ALA LA SUS 


> 7/ EXPY 
hak tt". ue. no. LIL BEE riba! 
ANSWER QUESTIONS 6 THRU 15 YES OR NO 
(If answered Yes, explain on separate shect of paper if necessary) 


: = 6. Has any license issued to you in the District of Columbia or ELSEWHERE been suspended or re- 


voked within the past FIVE years? .............. Jo 


ets: any license, in the District of Columbia or elsewhere, since applying for your last Public Vehicle 
Operator's License? .. 

.. B+ Have you been arrested OR charged with any TRAFFIC violation, OR received any TRAFFIC 
violation notice in the District of Columbia or ELSEWHERE, since applying for your last 
Ucense? .. 

9. Have you been arrested or charged with ANY OFFENSE, other than traffic, in the District of 
Columbia or ELSEWHERE, since applying for your last license? 


«* , 10. Do you now use, or have you ever used any habit forming Drugs or Narcotics? —_.. 


11, Do you drink Alcoholic Beverages? . 
12, Have you ever been a patient in a mental hospital or a psychopathic ward? .. 


i , 13. Have you ever had fits, convulsions, fainting spells, or blackouts: ...----------------eee-e= — TS 


14, Do you claim Diplomatic immunity or are you registered @ person entitled to diplomatic 


immunity: 
15, Are you a citizen of the U.S. hs nd, If Not, have you been admitted for permanent residence? _.- 


16. Are you a FULL or PART time/public vehicle operator? iF = ty, 3 eyed Dp 


past year, state name and address of employer ....4¢.9.4.. x ML yene 
“G2 THce £47 
NOTICE TO APPLICANT § oXebe re ele, fe rade m, 


In consideration of the granting of the license hereby applied for, the applicant agrees that service of any * 
paper, notice, letter, summons, complaint, or Icgal process of any kind or nature may be made by the District of 
Columbia, or any department thereof, upon the person to whom the license is issued by leaving a copy of any 
such paper, notice, letter, summons, complaint, or legal process with any member of his or her family or other 
Berson with whom he may reside at the address given herein or which may be filed from time to time with the 

‘raffic Division of the Metropolitan Police Department. 

Your license must be claimed within 60 days from date of approval or It will be CANCELLED. THREE NEW 

phot raphs without headdress must be submited with this application, TWO (2) full face and ONE (1) prolile, 
ize 1% x 1% 
Give Wy name and address of 


MEDICAL EXAMINATION OF APPLICANT FOR PUBLIC VEHICLE OPERATOR'S LICENSE 


Information for the medical examiner: The purpose of this examination is to require the applicant to mect the pi 
visions of the District of Columbia Commissioners Order No. 55-2020, which states in part: the applicant must ates 
have any discase or combination of discases, or disability to the extent that it would render him or her unsafe or un- 
suited as a driver of a public vehicle. In addition, but not hmited to, applicant must be {ree of contagious discase, cpi- 

Ns or blackouts from any cause, must hot be addicted to the use of drugs or be an habitual 


lepsy, vertigo, Sinting ne Spe 
drunkard. HEAR it not be less than 10/20 in better ear.” EYES: Central visual acuity of at least 20/40 in one 
eye, either Sener or assisted by a lens, which moy not be a contact corrective lens or a telescopic spectacle Jens, wher- 


ever central visual acuity of at least 20/40 is obtained only by the use of proper glasses, the applicant's motor vehicle opere 
ator’s permit should be restricted to operation only while wearing proper glasses. Applicant should be able to identify 
red, amber and green used in traMic signals, not necessarily by color, but at least by location of the signal heads.” 


TO' BE FILLED IN BY EXAMINING PHYSICIAN 
| MISTORY:—Anawer “Yee or "No". If anewer is “Yee” give pertinent information under “Commente” below: 
tS THERE ANY HISTORY OF: 
1, Abnormal use of drugs or narcotics? 
2. Intoxication from alcoholic beverages? —... — 
3. Nervous breakdown or has applicant ever been under psychiatric observation ¢ or treatment, or been 
a paticnt in a mental hospital or psychopathic ward? 
4. Fits, convulsions, fainting spcels, or blackouts?.. 
5. Severe head injury (fractured skull, etc¢.)? .... 
6. Diabetes? ....... lewnnveeeeee== Does the applicant use insulin? 
7 “Heart attack”, angina, or coy 
& Syphilis or Gonorrhea? .... -If yes, is his present state of health affected? 
PHYSICAL—Answer “Yes” or “No” when applicable. “If,‘"Yes,” give pertinent information under 


“comments” below: 
9. Hearing (must be 10/20 in better car) wy) Bo jo) ete 


| 10. Is there any evidence of cardiac decomposition, arrythmia, angina, coronary thrombosis, or abnor- 


| 11. Give blood pressure 
12. Is there any evidence of chronic pulmonary disease? . 
13, Is there evidence of abnormal use of alcohol, drugs or narcotics? -. 
‘14, Are there any needle marks or scars? Ye a From use of narcotic drugs? -. 
15, Is there any evidence of psychosis, nervous instability, or nervous disorder of any kind (check men- <a 
tal attitude gait, and coordination)? 
16. Is there any orthopedic abnormality (check muscle tone and range of movement)? .. 
1%. Has applicant any contagious or infectious disease? . 
18. Give report on. urine: 8G. LQLG....1d-..- 
EXAMINING PHYSICIAN—See EYE requirements above. 
19, Eyes (Cataracts or other abnormalities) 
(cs. does not) have to wear suitable eye glasses while operating a motor vehicle; and ©, is not) 
i required to have a more complete eye examination by an opthomologist, optometrist, or oculist. 
20. Do you recommend any special examinations or consultations? 


Han damnnnan faalnCeeamnne applicant named herein, and, find 
that (oD he) (is, a=) physically ft td peraty’] and drive) a public vehicle. IF NOT PHYSICALLY QUALiFIED. 
STATE REASON. 


Physician must be licensed i in the I District of Columbia and live in the District of Columbia or ite metropolitan a area. ’ 2D 
— deer. Labor M.D. D.CrLicense NTR evecaennan- MD. Date Sn 7—& 


=), A/BKODEDS G. FICE 1D. a7 


This is to certify that I have examined ............. ~ 
\(does, does not) have to wear suitable glasses while operating a motor vehicle. 


o-(3 
Record checked by -... Date _......-----Reviewpsd by .-. 
ic, 
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Motion for New Trial 


Comes now the plaintiffs, by and through their attorneys 
of record, and move this Honorable Court for a new trial 
and for reasons therefore state as follows: 


1. The verdict of the jury was contrary to the weight of 
the law and evidence. 


2. The Court committed fatal error in allowing the intro- 
duction into evidence of diagnoses contained in the doctor’s 
report on the reverse side of the Application for Renewal 
of Hackers’ Licenses. 


3. For such other and further reasons as may be ap- 
parent of record or which may be brought to the attention 
of the Court at the time of the oral argument hereon. 


Bravitt and GRaHAM 


By: 
Denver H. Granam 
Attorneys for plaintiffs 
1314 19th Street, N. W. 
Washington, D. C. AD 2-1646 


Points and Authorities 


1. Since the Court rightly directed a verdict in favor 
of the plaintiffs, the jury’s verdict ‘‘for the defendant’, 
was obviously contrary to the law in that the verdict of 
the jury would have to be for the plaintiffs in no amount 
if the jury intended that the plaintiffs should not recover. 


2. It is undisputed that the plaintiff sustained some 
type of pain at the scene of the accident and that he 
thereafter received emergency treatment. The extent of 
the necessary treatment thereafter was in dispute. De- 
fendant’s own expert, Dr. Samuel M. Berger, read his 
entire medical report into evidence and admitted on the 
stand that ‘‘it is possible that he may have initially had 
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a dorsolumbar back strain, muscle ligamentous without 
bone injury, which in the usual course of these cases clears 
up within a few weeks, ...’’ (See photostatic copy of 
page 4 of the report attached hereto and prayed to be 
read a part hereof. 


3. It is undisputed that diagnoses contained in records 
are not admissible under the Shop Book Rule in the 
District of Columbia, as was conceded by the Trial Judge 
at the time of the argument on the admissibility of the 
Hack Inspector’s records. 


The reason for providing for the admissibility of rec- 
ords is obvious, but it has been pointed out that only the 
routine memoranda of the keeper of the records concern- 
ing facts within his knowledge are intended to be permitted 
into evidence by the Shop Book Rule and in the expert 
opinion of persons who are not even employed by the keeper 
of the records. 


It is equally clear that they are not admissible under 


the ‘‘Public Documents Provision’? of the U. S. Code be- 
cause they were not prepared by a member of the staff 
of the Hack Inspectors Department. See Gilmore v. United 
States, 93 F. 2d, 694, 774. 


If diagnoses and other expert opinion could be admis- 
sible under the ‘‘Public Documents Provision’’, then cer- 
tainly all diagnoses and medical opinion contained in the 
records of D. C. General Hospital, St. Elizabeth’s Hos- 
pital, Veterans Administration facilities, and Armed Forces 
hospitals should be admitted as part of this provision. In 
the Lyles case, it is obvious that the United States Court 
of Appeals for the District of Columbia Circuit has held 
to the contrary. 


4. Even a cursory review of the reverse side of the 
Hackers’ License Application shows that the questions 
are divided into two distinct categories, with two dis- 
tinct numbering systems. The first category is history, 
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which the doctor takes from the applicant. That this is 
admissible is not denied. However, the second set of 
questions (which has different numbers), relates to physical 
examinations and opinions. The particular question in- 
volved inquired about ‘‘orthopedic abnormalities’’ and of 
necessity, by the form of the question, required the person 
answering the question to check the muscle tone and range 
of motion. By introducing this report into evidence, with- 
out the appearance of the doctor who checked the muscle 
tone and the range of motion, the plaintiff was effectively 
foreclosed from cross-examining the doctor to determine 
what tests were made and what his office records might 
show regarding the results of those tests. It is axiomatic 
that a person might have a diminished muscle tone or slight 
limitation of range of motion and yet be physically able 
to drive a cab, which is the only purpose for the physical 
examination required by the law. 


The undisputed testimony was that the examination for 


the license renewal and the photographs required by law 
cost a total of $4.50. The small price involved certainly 
should lead to the inescapable conclusion that the exam- 
ination was cursory at best. Further, by its very nature, 
the examination is directed towards those disabilities which 
might affect the operation of a taxi. 


Bravutt anp GRAHAM 


By: 
Denver H. Granam 
Attorneys for plaintiff's 
1314 19th Street, N. W. 
Washington, D. C. 
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Memoranda of Points and Authorities in Opposition to 
Plaintiffs’ Motion for a New Trial 


The plaintiffs in this case received a fair and impartial 
trial and the verdict of the jury in favor of the defendant 
was strictly in accordance with the law and the evidence. 
No case has been cited in the points and authorities ac- 
companying the plaintiffs’ motion, which would compel 
or justify the Court in setting aside the verdict of the 
jury in granting a new trial. 


The plaintiffs contend that under the instructions of the 
Court in directing a verdict in favor of the plaintiffs on 
the liability, that the verdict of the jury would have to 
be for the plaintiffs as a matter of form either in some 
amount or in no amount and that a verdict for the de- 
fendant was improper. The plaintiffs now urge that the 
form of the verdict is incorrect. However, the Court in- 
structed the jury on the form of the various verdicts that 
it could render and the forms of the various verdicts were 
submitted to the jury under proper instruction of the Court 
and without any objection on the part of the plaintiffs. 


The plaintiffs further contend that under the instructions 
of the Court, the evidence of the case, and the law, the 
jury by legal necessity, would have to find for the plaintiffs 
in some amount. The Court very properly did not instruct 
the jury that they must find for the plaintiffs in some 
amount. The Court, in its general charge and without 
objection from the plaintiffs, properly instructed the jury 
that they were to determine what injury to the plaintiffs, 
if any, has been so caused by the negligence of the de- 
fendant and the amount of damages, if any, they are entitled 
to recover for compensation. The Court very properly 
instructed the jury that the burden was on the plaintiffs 
to prove their damages by a preponderance of the evidence, 
as well as, proximate cause and prove by a preponderance 
of the evidence that any injuries or damages were prox- 
imately caused by the said collision or negligence of the 
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defendant and if they found that the plaintiffs had failed 
to carry the burden of proof or suffered no injuries or 
damages as a result of the collision, that the jury would 
enter its verdict for the defendant on the form so provided. 
There is absolutely no showing that the jury failed to follow 
the Court’s instructions. 


The plaintiffs contend that the evidence was undisputed 
that the male plaintiff suffered injury from the incident. 
The evidence was sharply conflicted and contradicted on 
this point. The male plaintiff and his witnesses consisting 
of a Robert Johnson, patient in the back of the ambulance 
and Outterbridge, the driver of the ambulance contended 
that a severe impact took place at the stop sign of Berry 
Place and Georgia Avenue, knocking the ambulance for- 
ward eight (8) feet or more and throwing everybody about 
in the ambulance. This was contradicted by the testimony 
of the defendant and the two (2) school teachers in his 
automobile, who said there was a very light impact or 
a mere touching of the bumpers to the front of the de- 
fendant’s automobile and the ambulance in the middle of 
the block while traffic was lined up in stop and go traffie. 
The defendant and the other two (2) school teachers 
testified that nobody was thrown around in the ambulance 
and the driver, Outterbridge, told the defendant that no 
police investigation was necessary as there was no damage 
to the ambulance or no injury. The defendant, Lane, 
also testified that the male plaintiff reached forward into 
the glove compartment of the front of the ambulance and 
took out a pencil for Mr. Outterbridge to take the name 
of the defendant and that the male plaintiff, Wade, did 
not appear to be injured or in any distress nor did he 
state such. Discrepancies were pointed out in the male 
plaintiff’s testimony at trial, in that at trial he stated that 
he told Outterbridge at the scene of the accident that he 
was injured, whereas at the Corporation Counsel hearing, 
three weeks after the accident, he stated that he told no 
one he was injured; that at the trial, he stated that the 
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impact was so severe that it knocked Robert Johnson, an 
amputee patient in the back of the ambulance off onto 
the floor, whereas at the Corporation Counsel’s office, three 
weeks after the accident, he stated that when he looked 
back through the glass, immediately after the accident, 
Robert Johnson was sitting in his usual position. The 
male plaintiff’s conduct after the accident was not one 
that would show inferences of a severe impact and injury 
in that he did not even get out of the ambulance to look 
at any damage, even though he was an attendant assigned 
to the ambulance, nor did he make any attempt to get 
out to see if any passengers in his ambulance were in 
distress or if the passengers in the defendant’s automobile 
were in any distress. Although he testified that he had 
emergency room treatment at D. C. General Hospital on 
that date of the accident, the entire records of the D. C. 
General Hospital were subpoenaed and placed in evidence 
and there was no record of any emergency room treatment 
nor was there any bill claimed for damages for any emer- 
gency room treatment. The evidence showed a close re- 
lationship over a long period of years prior to the accident 
with the intern who began to treat the male plaintiff two 
days after the accident and it was stated that although 
there was no defects apparent on examination, the cast 
was applied merely as a compromise. The credibility of 
the witnesses is a jury question and the fact that all the 
doctors who have examined the male plaintiff, found no 
defects on examination and the fact that the male plaintiff 
on examination by Dr. Becker, found that his complaints 
were not bonafied and were unsubstantiated, could very 
well have led the jury to find his testimony not credible. 
The jury had a right under the instructions of the Court 
to accept the defendant’s version of these disputed matters 
of fact. 


The only error alleged by the plaintiffs is that the Court 
wrongfully admitted the physical examinations of the male 
plaintiff by duly qualified medical physicians submitted 
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with the male plaintiff’s application for a renewal of his 
hacker’s license since the alleged accident. The admission 
of these documents was proper on three grounds: 


1. As an official record under Title 28, Section 1733, of 
the United States Code; this is a mere affirmation of the 
common law. 


Title 47, Section 2331E of the District of Columbia Code 
requires that the application shall be made on a form that 
shall be deseribed by the Commissioners of the District 
of Columbia or their designated agents and requires the 
said Commissioners to record all matters affecting the 
applicant’s qualifications. The mere fact that public doc- 
uments required to be recorded by law contain the opinions 
of medical examiners are not grounds for their ex- 
clusion. In: 


Labofish v. Berman, 60 App. D. C. 397, 55 F. 2d, 1022 


a death certificate was held a publie record, hence admissible 
in evidence to prove prima facie time and place and cause 
of death. The D. C. Code, 1929 Title 20, Section 982, 991, 
992 require the attending physician to file the said cer- 
tifieate. In: 


Young v. Terminal Railroad Association of St. Louis, 
70 F. Supp. 106, January 10, 1947 


a personal injury action under Federal Employers Liability 
Act, where the physical condition of the plaintiff prior to 
the injury was principal issue in the case, it was held 
that the refusal to admit the plaintiff’s selective service 
physical examination record was substantial error requir- 
ing a new trial. In that case the Court says: 


“Objection of plaintiff to the admission of his ‘‘report 
of physical examination” from his selective service file 
on the ground of privilege being eliminated, it remains 
to be determined whether the record offered in evi- 
dence was subject to the objection of being hearsay 
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or whether it comes within the exception to the hear- 
say rule granted to public documents. If the report 
of the physical examination of the plaintiff is an official 
public document it is admissible under the exception 
to the hearsay rule granted to public documents or 
official statements. If the report of the physical ex- 
amination of the plaintiff is an official public docu- 
ment it is admissible under the exceptions to the 
hearsay rule not withstanding the doctor who made 
the examination and report was not produced as a 
witness and although it was not shown it was im- 
possible to obtain his testimony.’’ 


The Court’s attention is invited to: 


Gilmor v. U. S., 93 F. 2d 774; 

Runkle v. U. S., 42 F. 2d 804; 

U. S. v. Bass, 64 F. 2d 467; 

Long v. U. S., 59 F. 2d 602; 

Taylor v. Latimer, 1942 47 F. Supp. 236 


2. The Documents would also be admissible under Title 
28, Section 1732 of the United States Code, 1958 edition 
as records made in the regular course of business as pointed 
out in: 

Washington Coca Cola Bottling Works, Inc. v. Twaney, 
1956, 98 U. 8. App. D. ©. 151, 233 F. 2d 353; 


New York Life Ins. Co. v. Taylor, 1944, 79 U. S. App. 
D. C. 66, 147 F. 2d 297 


The case does not exclude all medical conclusions con- 
tained in hospital records as many observations of a phy- 
sician of physical facts are admissible. 


As stated in the Washington Coca Cola Bottling Works, 
Inc. v. Tawney, case, infra: 


“The present ease coneerns the recording by a physi- 
cian of his observations of physical facts as plain to 
the trained eye as a compound fracture, and upon 
which competent physicians would not be likely to dis- 
agree.’’ 
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In support of this opinion in the footnote, the Court cites: 


ULM v. Moore-McCormack Limes, Inc., 115 F. 2d 492, 
certiori denied, 1941 313 U. S. 567, 61 S. Ct. 941, 85 
L. ed. 1525 
Where a record was admitted showing a deviation of the 
naval symptom. 


Adler v. New York Life Insurance Company, 33 F. 
2d 827 


Where a record was admitted showing ulcers. 


In the case of ULM v. Moore-McCormack Lines, Inc., 
117 F. 2d 222, certiorari denicd, report of a doctor was ad- 
mitted to show none existance of external injury. 


3. The third ground upon which the documents are 
admissible is that they are admissions or declarations 
against interest and/or conduct by the plaintiff inconsist- 
ent with his present testimony. The law is too well settled 
to cite any authorities that such admissions or declarations 
against interest are admissible and that these may be 
shown by conduct as well as by express declarations by 
the plaintiffs. The plaintiff testified that he had all three 
physical examinations for a renewal of his hacker’s permit 
and that he had obtained said forms from the hack in- 
spector’s office; that he filled out the front and signed it 
and had a doctor fill out the back after examining him 
and then eaused the same to be filed with the hack in- 
spector’s office; and the D. C. Commissioner in reliance 
on the said application and physical examination renewed 
his hacker’s permit. 


For the foregoing reasons, it is respectfully submitted 
that the motion for a new trial should be denied. 


/s/ 
Howarp J. McGrata 
Attorney for Defendant 
210 Shoreham Building 
Washington 5, D. C. 
NAtional 8-2166 
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Memorandum 


This cause is before the Court now on plaintiffs’ motion 
for a new trial,’ made following a jury verdict? for de- 
fendant. 


Plaintiffs contended on the trial of this action that on 
the morning of February 11, 1958, the defendant negli- 
gently allowed his automobile to make contact with the 
rear of a vehicle immediately in front of it in a line of 
traffic—the second vehicle being an ambulance taking ‘‘out- 
patients’? to D. C. General Hospital and male plaintiff, 
acting as ‘‘attendant’’, being a passenger in its front seat 
—and that such contact proximately resulted in back in- 
juries to male plaintiff and loss of consertion to his wife. 


Defendant’s own testimony having established that con- 
tact between the two vehicles did come about through 
his negligence, there was no question of his liability to 
plaintiffs for any injuries which proximatcly resulted, and 
the Court so instructed the jury. 


There was a sharp dispute between the parties whether 
any injuries did, in fact, proximately result. Plaintiff, 
though admitting he had suffered several previous back 
injuries, contended that these had all cleared up by the 
time of this accident, and that new injuries—specifically 
an initial back strain causing pain and suffering and re- 
sulting in a 20% permanent partial back disability—were 
directly attributable to it. 


Defendant, on the other hand, contended that the con- 
tact between the automobiles which constituted this acci- 
dent was too slight to cause any injuries, and that any 
injuries which doctors might have found subsequently were 
residuals from plaintiff’s prior accidents. 


1 Pursuant to Rule 59, Federal Rules of Civil Procedure. 


2The jury having indicated to the Court that it was unable to reach a 
unanimous verdict, both sides consented to a majority verdict; this being 
done, ten jurors concurred in the result. 
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Resolution of these contentions was particularly depend- 
ent on the trier of fact’s evaluation of witness ercdibility, 
because all the claimed injuries, pain and suffering were 
subjective; that is, dependent on the accuracy of the de- 
fendant’s complaints to his examining physicians, rather 
than on objective findings such as x-rays or involuntary 
muscle spasms. 


As indicated, the jury returned a verdict for the de- 
fendant. Plaintiffs make two contentions? in arguing that 
it should be set aside and a new trial ordered: 


(1) That the jury finding of no injury to the male plain- 
tiff was against the weight of the law and the evidence; 
and 


(2) That the Court committed prejudicial error in allow- 
ing the defendant to introduce into evidence a ‘‘Hacker’s 
License’’ application made by the plaintiff less than three 
months after the accident—more particularly, the negative 
answer of a physician, whose examination report was a 


required part of the application, to the question, ‘‘Is there 
any orthopedic abnormality (check muscle tone and range 
of movement) ?’” 


For the following reasons, the Court finds neither of 
these contentions persuasive, and thus denies plaintiffs’ 
motion for a new trial: 


8 As originally submitted, plaintiffs’ new trial motion was based on three 
grounds, but the first (that the form of the verdict: ‘for the defendant’? was 
incorrect in view of the Court’s instruction that liability on the part of the 
defendant was undisputed) was dropped on oral argument. Plaintiff's agreed 
that they had waived their right to complain of the verdict form—and it is 
seriously doubted that they have any—by their silence when it was submitted 
to the jury. 


4The application in question, required annually from those desiring per- 
mission to drive taxicabs in the District of Columbia, D.C. Code § 47-2331(e), 
was divided into two separate sides of a single page—the front, consisting of 
a varied group of 16 questions, to be filled out by the applicant himself, and 
the reverse side, consisting of some twenty questions calling for ‘‘yes-no’’ 
answers, to be completed by an examining physician, 
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(1) To grant a new trial on the ground that the jury’s 
verdict is against the weight of the evidence, the Court 
would have to find that it is clearly so, or that for some 
reason, or combination of reasons, justice would miscarry 
if it were allowed to stand. Eastern Air Lines v. Union 
Trust Co.,99 U.S. App. D. C. 205, 210; 239 F. 2d 25 (1956) ; 
6 Moore’s Federal Practice 3818-19. 


The Court cannot so find in this case. As detailed above, 
the Court’s instruction for plaintiff on the liability feature 
of the case was limited to the statement that there was 
negligence. In accordance with undisputed tort principles, 
the jury was required to find that the male plaintiff had 
been injured by this negligence before it could return a 
verdict in his favor. And as further detailed, the evi- 
dence as to injuries was very much in conflict; and there 
was sufficient evidence for the jury to find that no injury 
had resulted proximately from this negligence: inter alia, 
(a) defendant Wade’s testimony that immediately after 
the contact between the two vehicles, he had gone to the 
window next to which male plaintiff was sitting to ask 
for a pencil, and that male plaintiff had leaned forward— 
without complaint of pain or evidence of restricted move- 
ment—and obtained a pencil from the glove compartment; 
(b) plaintiff Wade’s failure at the scene of the accident to 
complain to the defendant of any injury, either directly 
during the pencil incident, the occurrence of which was dis- 
puted by plaintiffs, or indirectly through the ambulance 
driver, who indisputably spoke to defendant; and (c) the 
report of Dr. Furnell,® which east grave doubts on whether 
plaintiff had suffered any injury.™ 


That plaintff went immediately after the accident to the 
Emergency Room of the D. C. General Hospital to complain 


5 Defendant’s exhibit 4. 


5a This is in addition, of course, to the testimony by the defendant and 
his two passengers which indicated that the contact between the two vehicles 
had been slight. 
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of an alleged injury, or that some doctors and laymen testi- 
fied that he suffered injury was, of course, evidence in his 
favor; but it did not so strongly outweigh the conflicting 
evidence that the Court felt the jury verdict to be a mani- 
fest injustice. Especially in a case such as this where the 
essential judgment to be made was one of credibility, a 
Court should be slow to substitute its judgment for that 
of a jury, see Moore, supra. 


(2) To grant a new trial because of the admission into 
evidence of the ‘‘Hacker’s Application,’’ the Court would 
have to find that such admission was erroneous and preju- 
dicial. The Court now believes it was neither. 


Defendants contend that the application was admissible 
on any or all of three grounds: 


(a) That it was a record made in the regular course 
of business ; 28 U.S.C. $1732; 


(b) That it was a record of a department or agency 
of the United States; 28 U.S.C. $1733; and 


(c) That it constituted an admission by plaintiff in- 
consistent with a position he was taking on trial. 


Without deciding whether admissibility can be sustained 
on either of the first two grounds advanced, the Court 
holds the third ground furnishes ample basis for its ruling. 


Plaintiffs’ opposition to the introduction of this docu- 
ment is based on their contention that it contains a medical 
conclusion: that less than three months after the accident, 
male plaintiff had no ‘‘orthopedie abnormality,’’ and that 
by introduction of the conclusion, alone, they were deprived 
of their opportunity to cross-examine the doctor to discover 
its basis. They claim that the policy of the courts of this 
Cireuit against the admission of reports containing medi- 
eal conclusions is so strong that their receipt should not be 
sustainable under any rule of admissibility. Finally, they 
contend that this medical conclusion was only technically an 
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admission, because plaintiff had nothing to do with prepar- 
ing the medical] half of the application ;* because the exami- 
nation was a cursory one; and because it was directed only 
to discovering whether he was fit to drive a taxi. 


The Court cannot agree with these contentions. First, 
there is no doubt that the position taken by Mr. Wade in 
applying for a hacker’s license less than three months after 
the incident here in question, and the answer of the doctor 
contained in the application, were inconsistent with conten- 
tions he was advancing on trial that because of the back 
injuries claimed, he was unable to drive his cab for approxi- 
mately eight months after the accident.’ Second, it is not 
the holding in this Circuit that admissions by a party are 
to be excluded merely because they contain medical conclu- 
sions; and it is recognized by this Circuit, in accord with 
general practice and authority,* that such admissions may 
be made through another acting on the party’s behalf. 
These two principles are settled by the very case which is 
cited for the supposed general exclusionary rule, New York 
Life Insurance Co. v. Taylor, 79 U.S. App. D.C. 66, 147 F. 
2d 297 (1945). There the Court recognized the rule gov- 
erning a situation quite analogous to the present one— 
the statements of a physician submitted as part of the 
proofs of loss filed by a beneficiary under an insurance 
poliey—with these words: 


‘‘Its admissibility is based on the fact that the bene- 
ficiary whose duty it is to furnish the proofs of death 
must be presumed to have authorized the statements 
made in those proofs. If later at the trial she takes a 


6 See note 4, supra. 


7*¢Q. [by plaintiffs’ counsel]: And did there come a time or how long a 
period of time after this accident was it that you become unable to drive 
your taxicab.? A. [by Mr. Wade]: I would say about from February to 
October roughly. 

«<Q, When you went back were you able to drive it as much as you did 
before? A. No.’’ 


8See generally, 4 Wigmore § 1073 (3rd Ed. 1940). 
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position inconsistent with the proofs of death she has 
submitted those statements are admissible as her 
representations.’’ 79 U.S. App. D.C. at 68. 


Once authorization to another to make a representation 
on one’s behalf is shown, the adoptive quality of the admis- 
sion made by that representative can be defeated only if it 
is shown that the statements made by the representative 
were inconsistent with other acts of the principal at that 
time. Here the doctor’s statement was completely con- 
sistent with the general position Mr. Wade was taking by 
his very act of making application for the license: that he 
was fit to drive a cab. 


If, as plaintiff contends, the examination made by the 
doctor was cursory and the finding was not completely in- 
consistent with the presence of back injuries disabling for 
other than cab-driving, it was for counsel to make these 
arguments to the jury—and the Court so informed him 
when the application was received. But in view of the 
fact that one of the contentions plaintiffs advanced on trial 
was that Mr. Wade was unable to drive his cab for about 
eight months after the accident, they cannot possibly claim 
that this application does not vitiate that position; nor can 
they claim that Mr. Wade’s act of application was not a 
voluntary one. 


For these reasons, the Court believes that the admission 
into evidence of the application was not error.® 


An order reflecting this opinion has been filed herewith. 


LurHer W. YouncpawL 
Judge 
November 28, 1960 


9In any event, the Court is satisfied that in view of the previous reecipt 
into evidence of Dr. Furnell’s report, and the subscquent testimony of Dr. 
Beeker that he believed plaintiff to be malingering, the reeeipt of this appli- 
eation—even if it were error—would not have been sufficient ‘* prejudicial 
error’? to warrant grant of a new trial. 6 Moore's Federal Practice 3777. 
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Excerpts of Transcript of Testimony of George T. Wade 
Dated Monday, September 26, 1960 


Cross-Examination 
By Mr. McGrath: 


Q. And after you—since your leave has run out, you have 
been on Workmen’s Compensation—is that correct? 

A. After my leave run out I was advanced 30 days on 
two occasions. 


By Mr. McGrath: 


Q. Mr. Wade, have you seen any other doctors for ex- 
amination or treatment, either one, other than at D. C. 
General Hospital and the doctors at Public Health, and 
I believe you had an examination by a Dr. Samuel Becker? 
Have you seen any other doctors? 

A. Yes, I have. 

Q. Who have you seen? 

A. I saw a Dr.—what’s his name? I saw a doctor for 
an examination to renew my hacker’s license. 


By Mr. McGrath: 


Q. Was that just several months after this accident, 
about three months that vou were examined for a full 
physical examination for your hacker’s license? 

A. I was getting an examination. 

Q. Was that May 6th, ’58? 

A. Yes. 

Q. And it’s required by law that you have this physical 
examination in order to renew your hacker’s license? 

A. Yes. 


By Mr. McGrath: 


A. Yes. 

Q. And was the examination that you had at that time 
by Dr. Peter M. T. Morton, who is associated with Dr. 
Thaddeus G. Fibich at 801 D Street, N. W.? 

A. Not 801 D, no. 

Q. All right, is he right across the street on Indiana Ave- 
nue from the building there— 

A. Yes. 

Q. (Continuing)—where you renew your permit? 

A. Yes. 

Q. And you went in there and took this yellow sheet of 
paper in there for him to examine you? 

A. Yes. 

Q. And he asked you questions concerning your physical 
condition, and you answered it and he examined it and 
signed this in your presence? 

A. Yes. 


Q. And then you took it back over to the Hack Inspector’s 
Office for showing your physical condition, did you not? 

A. No, I think I turned it in there and they took it over 
there, as near as I can recall. 

Q. Well. you had to take it across the street to file it, 
didn’t you, sir? 


By Mr. McGrath: 


Q. Now, on May the 14th of ’59 you were examined by 
a doctor who was licensed to practice medicine in the Dis- 
trict of Columbia in accordance with the hackers’ inspection 
rules, were you not? 

A. Yes. 

Q. And you handed in this examination for the board to 
rely on as being representative of your correct physical 
condition, did you not? 

A. Would you repeat that again, please. 
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Q. You had this application that you signed and which 
Dr. Morton signed to be processed and you handed it 
11 in as representative of your physical condition? 
A. I think they turned it in. I don’t recall turning 
it in myself. 


13 By Mr. McGrath: 


Q. Now with respect to this one that just happened a 
couple of months ago that you just handed in, where the 
doctor examined you, Dr. Fibich, with respect to that one, 
did you— 

14 and I show you this application which is signed by 
yourself on the front. 

A. Yes. 

Q. Do you recall whether you handed that one in your- 
self, or the doctor handed it in? 

A. I think the doctor handed, carried it in. 


* * * * * * ° 
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STATEMENT OF THE CASE 


This case involved a rear-end collision, which occurred 
on February 11, 1958 at or near the intersection of Barry 
Place and Georgia Avenue, Northwest, Washington, D. C. 
The Appellant was a helper and passenger in an ambulance. 
The evidence introduced by the Appellant tended towards 
a moderately severe impact, and the evidence introduced 
on behalf of the Appellee tended to show a mere tapping 
of one vehicle by the other, without property damage to 
either vehicle. 


The Appellant testified to a back injury which by his 
testimony was severe, and required him to wear a plaster 
cast from the armpit to the groin and, subsequently, a 
leather brace. This testimony was borne out by the records 
of D. C. General Hospital and a doctor on its staff. 


At the time of the accident the Appellant was employed 
by the District of Columbia Government and was placed 
on compensation, and never returned to work as an 


ambulance driver and helper. Through the District of 
Columbia he was given vocational training and was sent 
to school to learn to be a clerk-typist. Prior to the accident 
he had been a part time hacker, and he testified that he 
was not able to drive a taxi cab at all for nine (9) months 
after the accident. 


The Hacker’s Application introduced by the Appellee 
showed that he first applied for a hacker’s license three 
(3) months after the accident, and that in making that 
application he was required to and did obtain a medical 
examination and submit the examining physician’s report. 


The medical evidence consisted of the hospital records, 
the records of the U. S. Public Health Service, and two 
physicians testified for the Appellant, and one for the 
Appellee. This evidence was in total conflict. That intro- 
duced on behalf of the Appellant tended to show a back 
injury and twenty percent (20%) permanent, partial dis- 
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ability of the body as a whole. That introduced on behalf 
of the Appellee showed no present injury, but an admis- 
sion that there might have been some injury initially. 


STATEMENT OF POINTS 


The Appellant relies on the single point that the trial 
court erred in allowing the introduction of the Appellee’s 
Exhibits 1, 2 and 3, and particularly that part thereof 
entitled, ‘‘Exhibit of the Applicant for Public Vehicle 
Operator’s License.” 


SUMMARY OF ARGUMENT 


The Court committed reversible error in allowing into 
evidence the medical portion of the Hacker’s Application. 
If the portion were admissible, it must of necessity be 
admissible either as an admission, as a public document 
or as an entry made in the regular course of business. 
It was a medical examination for the limited purpose 


of obtaining a hacker’s license and could not admit more 
than an ability to drive at the time it was filed. This admis- 
sion was already into evidence when the front side of the 
application was entered. 


Further, it was not a public document, because it was 
not an entry made by a person charged with official duty 
or made pursuant to an official duty. It is this that is 
controlling, rather than the fact that the document may sub- 
sequently become officially filed. 


Nor is it admissible as a regular business entry, because 
it consisted of a controversial medical opinion; the doctor 
was readily available for trial, and the rule should not be 
applied in that circumstance; and it did not represent a 
regular entry made in the routine course of business. 
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ARGUMENT 


It may be noted that the Hacker’s Applications in ques- 
tion consist of two (2) separate sides. The first side must 
be completed by the applicant, is then signed and sworn 
to by the applicant. The reverse side is totally for the 
use of a physician licensed in the District of Columbia. 
It is totally completed by him and signed by him. It begins 
with instructions to him. Half of the questions require a 
medical examination before they may be answered. 


It should be noted at the outset that the crux of the 
objection stems from the admission of the reverse side 
of the application which contains the doctor’s statements. 
‘The Appellant concedes that the front side, which is com- 
pleted and signed by the applicant, was, and is admissible 
as an admission, but argues that the reverse or medical 
side was not properly admissible, and was used as a method 
of getting the doctor’s opinion into evidence without cross- 
examination. 


If admissible at all, the medical portion must be admitted 
on one of the three (3) following grounds: 


1. As an admission of a party. 


2. As a public document under Title 28, Section 1733, 
U.S.C.A. 


3. Under the ‘“‘Shop Book Rule’’ as a regular entry, 
as per Title 28, Section 1732, U.S.C.A. 


The argument on the three grounds will be taken in 
the above order. 


L. THE EVIDENCE WAS NOT ADMISSIBLE AS AN ADMISSION 
OF A PARTY 

he Lower Court’s Memorandum Opinion upon the 

Motion for New Trial properly points out that the Appel- 

lant had testified that he could not drive a taxi cab from 
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February to October, and not well thereafter and, further, 
that the Hacker’s Application was first made three (3) 
months after the accident. Since obviously the applica- 
tion, or more properly the proof that he made the applica- 
tion, was inconsistent with his present claim, it was 
admissible as an admission of a party. However, the 
inconsistency consists of the fact that he applied for a 
hacker’s license in the face of his present claim that he 
could not drive. By applying he assented that he could 
drive. This alone constituted the admission, and this was 
proven when the front side of the application was offered 
and entered, and only this side should have been admitted. 
The Doctor’s opinion on the reverse side did not add to 
the admission, nor change the admission, nor was it neces- 
sary to the admission. It was redundant to the admission. 


Thus for the doctor’s opinion and the reverse side to 
be admissible, it must be admissible because of itself as 
an additional admission of the plaintiff. In short, it must 
be said that he adopted the findings of the doctor and that 
these findings were inconsistent with his present position, 
and that the Appellant adopted the statement of the doctor 
that he had no orthopedic abnormality, that his muscle 
tone and range of movement was not abnormal and that 
this adoption constituted his second admission. 


Wigmore points out that it is possible for there to be 
an admission by adoption. Section 1069, Wigmore on Evi- 
dence, 3rd Edition: 


““By adoption the party may assent to a statement 
already uttered by another person, which thus becomes 
effectively the party’s own admission.” 


The very word ‘‘assent’’ implies knowledge. One cannot 
assent to the opinion of another without knowing and 
understanding the meaning of the terms of the opinion. 
To say that the Appellant in this case assented to a doctor’s 
opinion requires that he know the meaning and ramifica- 
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tions of the words used after having read them, and it 
is indeed questionable that any lay person should be said 
to have assented and adopted a medical expert’s opinion. 
The Appellant urges that this was not the case. 


Further, if the medical portion of the application is 
admissible, then it is an admission that the Appellant 
did not have any orthopedic abnormality at the time of 
filing. In short, it goes to the very heart of the matter 
and consists not of an admission of fact but of a conclusion 
and opinion. One should bear in mind that the examina- 
tion was made when the application was filed for a limited 
purpose—to secure a hacker’s license. It would seem far 
more reasonable to say that the admission, if any, is no 
more than an admission that he was physically able to 
drive a taxi. This is already into evidence when the front 
side of the application is admitted. Therefore, the second 
side is redundant. Only if it be said that the admissible 
is of no orthopedic difficulty could the second side of the 
form be admissible, and it would seem that such a posi- 
tion is more extreme than the facts warrant. 


On the other hand, by precluding the defendant from 
offering the medical opinion as an admission, the Court 
does not preclude the defendant from getting this opinion 
before the jury, because the defendant may call the doctor 
who made the examination and who was only one block 
away. By doing it in this manner the Appellant’s right 
to cross-examination would not be eliminated. To allow 
the evidence to go in as an admission effectively eliminated 
cross-examination and allowed the admission on a highly 
technical ground—the adoption of another’s expert opinion 
as an admission. 


An analogy might be drawn from New York Life Ins. 
Co. v. Taylor, 79 U.S. App. D.C. 66. The Court pointed 
out at pages 69 and 72 that the Federal Shop Book Rule 
statute is not one which opens wide the door to avoidance 
of cross-examination. An admission as a rule of evidence 
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serves an obvious purpose, but should not be used as a 
technical method of avoiding an opponent’s right to cross- 
examination. 


Finally, conceding that there are circumstances under 
which an opinion may be properly admitted as an admis- 
sion of a party, it should be remembered that the normal 
‘‘admission’’ is limited to statements of fact. Here the 
so-called admission was not only an opinion, it was some- 
one else’s opinion, an expert opinion and an opinion offered 
for a limited purpose. For the general rule, the Appel- 
lant suggests Martin v. Burgess, 82 Fed. 24 321. The Court 
said at page 323: 


“‘Turning to the so-called admissions as a support 
for plaintiff’s recovery, it is to be remembered that 
only admissions of fact are really evidence. If the 
admission is not of a fact, but of an opinion or of 
law, it is of no more value than if a witness were 
offered to testify to the same thing.’’ 


Further, this is not the same situation as existed in 
Taylor v. New York Life Ins. Co., supra, in that although 
that case involved a statement of a physician, it differed 
from the present situation in that the statement in the 
Taylor case was submitted by the party to the insurance 
company, her ultimate opponent. The statement was sub- 
mitted as part of the proofs of death, and the company 
had a right to rely on it. In the present case the medical 
report was not submitted to the defendant, nor can it be 
said that the defendant had a right to rely on it, nor was 
it a representation deliberately made to the defendant. 
Therefore, the Appellant suggests that the second page 
should not have been admitted by the Court as an admission. 


Il, THE EVIDENCE WAS NOT ADMISSIBLE AS A PUBLIC 
DOCUMENT 


Passing now to the theory that the medical portion of 
the application was a public document and admissible as 
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such, the Appellant suggests that this theory is totally 
inapplicable. Title 28, Section 1733, U.S.C.A. is as follows: 


“*Books or records of account or minutes of proceed- 
ings of any department or agency of the United States 
shall be admissible to prove the act, transaction or 
occurrence as a memorandum of which the same were 
made or kept.”’ 


The prior section number sometimes mentioned in the cases 
was 661. 


In order for a paper to be admitted as a public document 
it must have been made by one having an official duty to 
make the entry. It is not sufficient that it subsequently 
be filed or maintained under an official duty. Here the 
entry was made by the examining doctor who did not have 
a duty to make it, and whose act was entirely private in 
nature. 


In Labofish v. Berman, 60 App. D.C. 398, at page 399 
the Court in referring to the admissiblity of death certifi- 
cates, and further referring to the District of Columbia 
ordinances regarding the same, set out the requirements 
as follows: 


“One of these ordinances made it the duty of the 
board of health, whenever a person should die in the 
district, to require of the attending physician to furnish 
and deliver to the undertaker or to the person super- 
intending the burial of said deceased person, a certifi- 
cate, duly filed, setting forth, as far as the same may 
be ascertained, the name, age, color, sex, nativity, 
occupation, whether married or single, duration of 
residence in the District of Columbia, cause, date, and 
place of death, and made it the duty of the undertaker 
to forward the certificate to the registrar within 
twenty-four hours. 


“‘We think the effect of these acts of Congress is 
to make death certificates, in the cireumstanees, public 
records, and not mere police regulations, and, being 
such public records, we think they may be offered in 
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evidence for the purposes of proving, prima facie, the 
time, place, and cause of death.’’ 


This was again pointed out in New York Life Ins. Co. v. 
Miller, 65 App. D.C. 129, when the Court in discussing 
Labofish, at page 134, said: 


“*, .. the opinion being directed to ordinances requir- 
ing the ‘attending physician’ to furnish the registrar 
of vital statistics a certificate setting forth the ‘cause’ 
of death.”’ 


The rule is also clearly set out in Jones sth Edition, Sec- 
tion 544 and Section 547. The latter section discusses those 
entries made by private persons, but points out that such 
persons must have an official duty to make the entry. 
The same requirement is found in Gilmore v. United States, 
93 Fed. 2d 774, when the Court says at page 775: 


“‘An old and well-settled rule permits the intro- 
duction in evidence of an entry in any official record, 


book, or register kept for the purpose of being referred 
to by the public, stating a fact in issue or relevant 
thereto, and made in proper time by a competent 
person in the discharge of a duty imposed by law of 
the place where the record is kept.”’ 


In this case the examining physician might have been 
any doctor licensed in the District, and he had no duty 
to report the result of his examination by law or -other- 
wise. He was merely a doctor chosen by the Appellant 
to examine him and complete the form. Anything else 
that was to be done was to be done by the applicant, rather 
than the doetor. 


Now the Public Documents Rule is an exception to the 
Hearsay Rule and should be treated strictly. The doctor’s 
act was private in nature, rather than public and, as pointed 
out above, it is the doctor’s act which is controlling rather 
than the fact that the document might subsequently become 
public in nature. Therefore the matter should not have 
been admitted under that exception to the Hearsay Rule. 
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III THE EVIDENCE WAS NOT ADMISSIBLE UNDER THE 
SHOP BOOK RULE 
The third ground is the ‘‘Shop Book Rule”’ and is found 
in Title 28, Section 1732, U.S.C.A.: 


“In any court of the United States and in any 
court established by Act of Congress, any writing 
of record, whether in the form of an entry in a book 
or otherwise, made as a memorandum or record of any 
act, transaction, occurence, or event, shall be admissible 
as evidence of such act, transaction, occurrence, or 
event, if made in regular course of any business, and 
if it was the regular course of such business to make 
such memorandum or record at the time of such act, 
transaction, occurrence, or event or within a reasonable 
time thereafter. 


‘*All other cireumstances of the making of such 
writing of record, including lack of personal knowledge 
by the entrant or maker, may be shown to affect its 
weight, but such circumstances shall not affect its 
admissibility. 

‘*The term ‘business’, as used in this section, includes 


business, profession, occupation, and calling of every 
kind.”’ 


The Appellant suggests that the medical portion of the 
application is inadmissible under this act for three (3) 
reasons. First, it constituted an opinion upon which com- 
petent physicians did and would differ and, secondly, be- 
cause the rule should not be applied in the circumstances we 
are in. The examining physician is as a practical matter 
available for trial and, thirdly, because the entry is a 
specific entry made for a specific purpose and not a routine 
entry made in the regular course of the doctor’s business. 
The Appellant suggests as authority excluding the opinion, 
New York Life Ins. Co. v. Taylor, 79 U.S. App. D.C. 66, 
which specifically holds that a diagnosis of this nature 
would not come within the rule. This is not a situation 
wherein there was an obvious defect, such as the deviation 
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of a nasal septum, a compound fracture or glass in the 
rectum. Orthopedic abnormalities constantly produce dis- 
putes between physicians, as is evidenced by the huge 
volume of personal injury litigation on that question. In 
fact there was a marked and obvious dispute in the present 
case, 


In Lyles v. United States, 254 Fed. 2d 725, this Court 
stated at page 731: 


“To submit to a jury a written notation of a medical 
opinion upon a complex and difficult matter, without 
presentation of any witness and without cross-examina- 
tion of the author of the opinion, would be to submit 
as a fact the medical conclusion of a doctor without 
inquiry, showing, or cross-examination as to his qualifi- 
cations, the data upon which he rested his opinion, or 
the reasoning by which he reached his conclusion. ’? 


This is particularly applicable to the present situation 
wherein the examination was admittedly made for a limited 
purpose. 


Secondly, this method should not be used when the doctor 
is available, as he was in this ease. Wigmore discusses 
the general rule, and states in Section 1521 of the 3rd 
Edition, at page 366: 


“Tt is of course at least necessary that the witness 
should be somehow unavailable, Where the absence 
of the desired witness is now somehow accounted for 
the entries cannot be used.”’ 


He also makes the same assertion in Sections 1420 and 
1421, The same unavailability requisite may be found in 
Jones on Evidence, 5th Edition, Section 209, 


Further, this may be pointed up by the eases which allow 
the use of such entries. In United States v. Wescoat, 49 
Fed. 2d 193, the Court allowed a field medical card contain- 
ing a diagnosis into evidence and pointed out that as a 
practical matter the officials who made the entries were not 
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available as witnesses, and the same is found in Third 
National Bank and Trust Co. v. United States, 53 Fed. 2d 
599. 


Finally, the Appellant suggests that the statements here 
were not regular entries made in the routine course of 
business. They were specific opinions made, as applied to 
an individual, and for a specific purpose. The mere fact 
that a doctor’s report was subsequently filed with an 
official department would not effect whether or not it was 
originally routine, and to admit this report under the Shop 
Book rule would admit any report, or notes of any physician 
practicing in the District, upon the same grounds. 


CONCLUSION 


It is respectfully submitted that the trial court erred 
in admitting the medical portion of the Hacker’s Applica- 
tion into evidence, and for that reason the case should be 
reversed for a new trial. 


Respectfully submitted, 


Denver H. GrawaM 
Laurence T. Scorr 
1314 19th Street, Northwest 
Washington, D. C. 


Attorneys for Appellants 
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The entire statement of the case by appellant is unsupported by any 
references to any portion of the record to support their statements and 
there is no support in the record. 5 
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No statement of points, upon which the appellants intended to rely 
on appeal, were filed in the lower Court as provided by Rule 12(b) of this 
Court and the first notice to appellee of the point being raised by appel- 
lants on appeal was after the record had been filed and docketed on appeal 
along with the appellants' designation for the joint appendix (J.A. 4-5) 
under Rule 15 of this Court. 


From the meager record brought to this Court, it is apparent that 
appellants’ own evidence did not substantiate any injury to the male appel- 
lant. Dr. Furnell of D. C. General Hospital, one of the male appellant's 
own physicians, found no injury. (JA. 24) The male appellant claimed 
he had emergency room treatment at D. C. General Hospital on the date 
of the accident; however, the entire records had been subpoenaed and 
placed in evidence and there was no record of any emergency room treat- 
ment nor was there any bill claimed for damages for such emergency 
room treatment. (J.A. 18) 


In their motion for a new trial in the lower Court, the appellants 
raised the point that the verdicts were contrary to the evidence and the 
weight of the evidence. (J.A. 13) However, the appellants have conceded 
this point now, since the evidence so overwhelmingly supports the jury's 
verdicts. The only other point now remaining and also raised by the 
appellants in their motion for a new trial (J.A. 13) is the admissibility of 
Defendant's Exhibits 1, 2 and 3. The record is barren of any objection at 
the time of admission of the said exhibits. 


The trial Court in its memorandum opinion denying appellants' 
motion for a new trial quoted a portion of the male plaintiff's testimony, 
in which the male plaintiff stated that he was physically unable to drive a 
taxicab for nine months after the accident and after that period he was 
physically unable to drive it as much as he did before his alleged acci- 
dent. (J.A. 26) The Court further stated that the exhibits were admissible 


as acts inconsistent with the male appellant's contentions at the trial. 
(J.A. 26) 
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A few excerpts of the male appellant's testimony are included on 
appeal. The excerpts were obtained by counsel for the appellee during 
the trial of the case. Male appellant stated that he had the physical 
examinations as required by law and submitted them as reflecting his 


physical condition in order to renew his hacker's license. (J A. 28-30) 


RULES INVOLVED 


General Rules of the United States Court of Appeals 
for the District of Columbia Circuit 


Rule 12(b) Transcript of Testimony. Appellant within 

20 days after the filing of the notice of appeal shall file with 
the clerk of the district court for transmission to this court 
such transcript of the testimony as he deems necessary for 
his appeal. If not all the testimony is filed by appellant, he 
shall, at the time the portion or portions of the testimony are 
filed by him, serve upon the appellee and file with the district 
court a concise statement of the points on which he intends to 
rely on appeal. Within 10 days thereafter appellee may either 
file additional portions of the testimony or by motion apply to 
the district court for an order requiring appellant todo so... 


Rule 15. Statement of Points. Within 10 days after the 
filing and docketing of the record in this court, appellant 
shall serve on appellee or his attorney and file with the clerk 
a concise statement of the points on which he intends to rely 
on appeal, unless he has filed a statement of points in the 
District Court under the provisions of (b) of Rule 12 of this 
court. 


Federal Rules of Civil Procedure 


Rule 61. Harmless Error. No error in either admis- 
sion or the exclusion of evidence and no error or defect in 
any ruling or order or in anything done or omitted by the 
court or by any of the parties is ground for granting’ a new 
trial or for setting aside a verdict or for vacating, modifying 
or otherwise disturbing a judgment or order, unless refusal 
to take such action appears to the court inconsistent with 
substantial justice. The court at every stage of the proceed- 
ing must disregard any error or defect in the proceeding 
which does not affect the substantial rights of the parties. 


4 
SUMMARY OF ARGUMENT 


This appeal, based on the single point that the trial court commit- 
ted prejudicial error in the admission of several documents into evidence, 
should be dismissed for lack of sufficient record to enable this Court to 
pass upon the question. The burden is upon appellants to show that 
prejudicial error has been committed in these rulings, and where they 
fail to come forward with any transcript of the testimony below upon 
which these rulings are based, this Court must assume that there was 
testimony to support admission of the exhibits and should accordingly 
sustain the ruling of the court below. A motion for a new trial cannot be 
the vehicle for raising objections to the admission of evidence. 


The sparse record before the Court supports the proper admission 
of these exhibits, as admissions contrary to the male appellant's conten- 
tions at trial. The male appellant testified that he was physically unable 
to drive a taxicab for 8 or 9 months after the alleged accident, whereas 
he submitted to the Hack Inspectors Board for the District of Columbia 
within three months of the accident a medical report showing no abnor- 
malities based on which he obtained renewal of his hacker's license and 
also did this on two other occasions before trial. These are Defendant's 
Exhibits 1, 2 and 3. 


These exhibits also could have been admitted on the ground that it 
is an official or public record (28 U.S.C. Sec. 1733) and tat they were 


records made in the regular course of business (28 U.S.C. Sec. 1732) as 


reflected in the small portion of record on appeal. 


ARGUMENT 


This appeal, which challenges as prejudicial error the admission 
of several documents into evidence, should, it is respectfully submitted, 
be dismissed for lack of any sufficient record to enable this Court to 
pass upon the question. Appellants ask this Court to review rulings made 
by the trial court in a virtual vacuum as to what objections, if any, were 
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made by appellants when such exhibits were offered for admission in 


evidence, the specific grounds of any such objection, the nature of the 
testimony in connection with which the exhibits were offered, the ruling 
of the Court at the time they were offered and the grounds of its ruling 
at that time. In such circumstances this Court should refuse to con- 
sider the point and dismiss the appeal. As this Court said in O'Neal v. 
Cowles Magazines, 96 U.S. App. D.C. 204, 225 F. 2d 43, in refusing to 
pass on alleged error of admission of evidence where there was no copy 
of transcript of testimony as part of record on appeal: 

"Appellant also urges that the court erred in allowing 
defendants to introduce copies of newspaper articles, written 
prior to the Look article, in which very much the same story 
was given. But appellart has not supplied us with a copy of 
the transcript of the testimony as a part of his record on 
appeal. Under the circumstances, we do not know whether 
any objection was made at the trial and, if so, on what ground. 

We do not know precisely how the Court ruled. Wedo not 

know the nature of the testimony in connection with which the 

newspaper articles were offered. We do not know whether in 

fact exhibits were placed in the hands of the jury. Under 

these circumstances, appellant is in no position to urge 

error." 

Appellants rely on raising objections tc admission of testimony in 
their motion for a new trial, but the federal appellate courts have con- 
sistently held that they will only review on appeal those rulings on the 
admission of evidence to which objection has been made in the trial court 
at the time said evidence is admitted as set out in the record. Taylor v. 
Taylor, 211 F. 2d 794; Richardson v. Richardson, 72 App. D.C. 67, 112 


F. 2d 19; Boyle v. Boyle, 88 U.S. App. D.C. 178, 187 F. 2d 362. 


In Anderson v. Federal Cartridge Corporation, 156 F. 2d 681, the 
court, in refusing to review alleged errors below, stated ( p. 684): 


. Certain of the points or assignments are directed gen- 
nea to the rulings of the court on the admissibility of evi- 
dence but none of these points which seek to challenge the 
rulings of the court on the admissibility of evidence quote 
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the evidence referred to; neither do they give the objections 
that were interposed; nor the rulings of the court on the 
objections. 


"This is an appellate court sitting to review alleged 
errors of law, and not to try the action de novo.” 


This Court explained the reason for this rule in the leading case 
of Johnston v. Reily, 82 U.S. App. D.C. 6, 7, 160 F. 2d 249, 250, as 
follows: 


"Tt has always been the rule of practice in the federal 
courts that an objection to the admission of evidence must 
state the specific ground of the objection. In Noonan v. 
Caledonia Goldmining Co., 1887, 121 U.S. 393, 7S. Ct. 911, 
915, 30 L. Ed. 1061, the Supreme Court said: "The rule is 
universal, that where an objection is so general as not to 
indicate the specific grounds upon which it is made, it is un- 
availing on appeal, unless it be of sucha character that it 
could not have been obviated at the trial. The authorities on 
this point are all one way. Objections to the admission of 
evidence must be of such a specific character as to indicate 
distinctly the grounds upon which the party relies, so as to 
give the other side full opportunity to obviate them at the 
time, if under any circumstances that can be done.' That 
statement has been quoted many times in the federal courts, 
and the doctrine appears to have been followed without ex- 
ception in civil cases. Rule 46 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A. following section 7238c, requires that 
a party must make known to the court his objection. 'and his 
grounds therefor’. The Rule is a codification of the rule of 
practice already existing. 


"This is not a mere technicality but is of substance in 
the administration of the business of the courts. Enormous 
confusion and interminable delay would result if counsel 
were permitted to appeal upon points not presented to the 
Court below. Almost every case would in effect be tried 
twice under such practice. While the rule may work hard- 
ship in individual cases, it is necessary that its integrity be 
preserved." 


Actually, the admission of these exhibits appears from the memo- 
randum opinion of the trial Court on the motion for a new trial to have 
been made in connection with and as bearing upon the contentions advanced 


by the male appellant through himself and other witnesses at the trial. 
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(J.A. 26) However, appellants, though attacking the rulings, do not include 
in the record on appeal the testimony of the male appellant or any of his 
witnesses. On this state of the record, this Court cannot be asked to 
speculate as to whether the testimony did or did not justify the admission 
of these exhibits. The burden is on appellants to show that prejudicial 
error has been committed in these rulings and where, as here, they fail 
to come forward with any transcript of the testimony below upon which 
these rulings were based, this Court must assume that there was testi- 
mony to support the admission of the exhibits and should accordingly sus- 
tain the rulings of the court below. In Fehrenback v. Railway Express 
Agency, 216 F. 2d 182, 183, this rule was stated: 
"Our business is with matters in, and the contents of, 
the record made at the trial level. Speculation is a'luxury 


in which reviewing courts cannot afford to indulge. The 
judgment of the district court is affirmed." 


Likewise in In re Chapman Coal Co., 196 F. 2d 779, 785, it was held: 


". . , All possible presumptions are indulged to sustain 
the action of the trial court. It is, therefore, elementary 
that an appellant. seeking reversal of an order entered by 
the trial court must furnish to the appellate court a sufficient 
record to positively show the alleged error. Turner Glass 
Corp. v. Hartford Empire Co., 7 Cir., 173 F. 2d 49, 51; 
Royal Petroleum Corp. v. Smith, 2 Cir., 127 F. 2d 841, 843; 
12 Cyclopedia of Federal Procedure, 2d Ed. 1944, sec. 6208, 
p 224, et seq. : 

"That was not done by the appellant here. It follows 
that each of the orders appealed from must be and is 
affirmed." 


Clearly, without reference to any transcript of the proceedings be- 
low, it cannot be said that there was anything so flagrant in the admission 
of these exhibits as to constitute prejudicial error. On the contrary, 
whatever can be gleaned from the sparse record before this Court sup- 


ports exactly the opposite conclusion. 


The male appellant testified that because of his back injuries 
claimed, he was unable to drive his taxicab for approximately 8 months 
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after the accident and then was not able to drive it as much as he did 
before the accident and claimed loss of earnings from being unable to 
drive his taxicab to the trial date and continuing. (J.A. 26) However, 
he filed an application to renew his hacker’s license with a report of a 
physician on the back of the said application that he had no orthopedic 
abnormality on May 6, 1958, less than 3 months after the accident. (De- 
fendant’s Exhibit 1) He likewise filed the same type application with the 
same type of report of a physician on the back thereof on May 14, 1959, 
Defendant's Exhibit 2 (J.A. 9-10) and on May 9, 1960, Defendant's Exhibit 
3 (J.A. 11-12). He filed these as required by law with the Hack Inspec- 
tor's office and the D. C. Commissioners in reliance on the physical 
examination report submitted by him renewed his hacker's permit each 
time. (J.A. 21, 23, 28-30) Certainly this conduct and declarations are 
contrary to the male appellant's contentions at the trial, some of which 
are reflected in the record. 


As cited by the trial Court in its memorandum opinion on the 
Motion for a new trial (J.A. 26-27), admissions by a party are not to be 
excluded merely because they contain medical conclusions and such ad- 
missions may be made through another acting on the party's behalf in 
accord with the general practice and authority. 4 Wigmore sec. 1073 


(3rd Ed. 1940). This rule is stated in New York Life Insurance Company 
v. Taylor, 79 U.S. App. D.C. 66, 68, 147 F.2d 297 (1945), regarding the 
statements of a physician submitted as part of proofs of loss filed by a 


beneficiary under an insurance policy as follows: 


"Its admissibility is based on the fact that the beneficiary 
whose duty it is to furnish the proofs of death must be pre- 
sumed to have authorized the statements made in those 
proofs. If later at the trial she takes a position inconsistent 
with the proofs of death she has submitted those statements 
are admissible as her representations." 


The trial Court further pointed out in its opinion (J.A. 27) under the rule 
stated in the New York Life Insurance Co. v. Taylor case: 
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"Once authorization to another to make a representation on 
one's behalf is shown, the adoptive quality of the admission 
made by that representative can be defeated only if it is 
shown that the statements made by the representative were 
inconsistent with other acts of the principal at that time. 
Here the doctor's statement was completely consistent with 
the general position Mr. Wade was taking by his very act of 
making application for the license: that he was fit to drive 
a cab." : 


Appellants contend in their brief that admissions to be admissible 
must be made to an opponent. Appellee believes that it is not necessary 


to cite authorities on such a well known rule that admissions made to 


third parties are also admissible in evidence. 


It is also submitted that even from the meager record, it is apparent 
the exhibits are admissible, to refute the cortention of the appellants, as 
official records under Title 28, Section 1733 of the United States Code, 
which is a mere affirmation of the common law. Title 47, Section 2331E 
of the District of Columbia Code requires that the application be on a 
form prescribed by the Commissioners of the District of Columbia and 
requires the Commissioners to record all matters affecting the appli- 
cant's qualifications. The mere fact that public documents required to be 
recorded by law contain the opinions of medical examiners is not ground 
for their exclusion in evidence. Labofish v. Berman, 60 App. D.C. 397, 
55 F. 2d 1022. 


In Young v. Terminal Railroad Association of St. Louis, 70 F. Supp. 
106 (Jan. 10, 1947), a personal injury action under Federal Employers 
Liability Act, where the physical condition of the plaintiff prior to the 
injury was the principal issue in the case, it was held that the refusal to 
admit the plaintiff's selective service physical examination record was 
substantial error requiring a new trial. In that case the Court says: 

"Objection of plaintiff to the admission of his 'report of 
physical examination’ from his selective service file on the 


ground of privilege being eliminated, it remains to be deter- 
mined whether the record offered in evidence was subject to 
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the objection of being hearsay or whether it comes within 
the exception to the hearsay rule granted to public docu- 
ments. If the report of the physical examination of the 
plaintiff is an official public document it is admissible un- 
der the exception to the hearsay rule granted to public 
documents or official statements. If the report of the 
physical examination of the plaintiff is an official public 
document it is admissible under the exceptions to the 
hearsay rule not withstanding the doctor who made the 
examination and report was not produced as a witness and 
although it was not shown it was impossible to obtain his 
testimony.” 


Other cases in support of this contention are: Gilmore v. U. S., 93 F. 2d 


174; Runkle v. U. S., 42 F. 2d 804; U.S. v. Bass, 64 F. 2d 467; Long v. 
U.S., 59 F. 2d 602; Taylor v. Latimer, 1942, 47 F. Supp. 236. 


Another ground for admission of the exhibits to refute the conten- 
tions of the plaintiff as shown from what record there is on appeal is that 
the exhibits were admissible under Title 28, Section 1732 of the United 
States Code, 1958 Ed., as records made in the regular course of business. 


As pointed out in Washington Coca Cola Bottling Works, Inc. v. Twaney, 
1956, 98 U.S. App. D.C. 151, 233 F. 2d 353, the opinion of this Court in 


New York Life Insurance Co. v. Taylor, 1944, 79 U.S. App. D.C. 66, 147 
F. 2d 297, does not exclude from evidence all medical conclusions con- 


tained in hospital records, as many observations of a physician of 
physical facts are admissible. In ULM v. Moore-McCormack Lines, 115 
F. 2d 492, certiorari denied, 1941, 313 U. S. 567, 61S. Ct. 941, 85 L. Ed. 
1525, a record was admitted showing a deviation of the nasal septum. A 
record was admitted showing ulcers in Adler v. New York Life Insurance 
Company, 33 F. 2d 827. In the case of ULM v. Moore-McCormack Lines, 
Inc., 117 F. 2d 222, certiorari denied, report of a doctor to show non- 
existence of external injury was admitted. 


No transcript of the testimony and proceedings in the lower Court 
is made a copy of the record before this Court by appellants for the 
obvious reason that the evidence so overwhelmingly supports the jury 
verdict denying recovery. The male appellant's own physician found no 
injury. (JA. 24) 
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CONCLUSION 


There is no showing of any prejudicial error in the rulings of the 
Court below which would require this Court's reversal of the judgments 
below. 


The judgments for appellee should, therefore, be affirmed. 


Respectfully submitted, 


HOWARD J. McGRATH 


210 Shoreham Building 
Washington 5, D. C. 


Attorney for Appellee 


